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CLAIM SUMMARY / DETERMINATION1 
 

Claim Number:   UCGPE22509-URC001    
Claimant:   Michigan Spill Response  
Type of Claimant:   OSRO  
Type of Claim:    Removal Cost  
Claim Manager:     
Amount Requested:   $88,229.96 
Action Taken:  Denial on Reconsideration 
 
EXECUTIVE SUMMARY:  
 

On June 15, 2022, at approximately 08:00 local time, Michigan State Police reported to the 
United States Coast Guard’s (“USCG”) National Response Center (NRC) a release of oil from a 
stormwater outfall into the Flint River, a navigable waterway of the United States.2  The NRC 
notified the United States Environmental Protection Agency Region 5 (“USEPA”, “EPA” 
or “FOSC”) and Michigan Department of Environment, Great Lakes and Energy (“Michigan 
EGLE” or “SOSC”), which responded to the incident as the State On Scene Coordinator 
(SOSC).3  Michigan State Police completed a flyover and found that the sheen traveled about 
twelve miles downstream from the outfall.4   
 

USEPA Federal On-Scene Coordinators (FOSC) arrived on site with Superfund Technical 
Assessment and Response Team (START) contractors late in the afternoon of June 15, 2022.5  In 
addition to federal and state authorities, local authorities also responded.6  The Genesee County 
Hazmat Team contacted Michigan Spill Response (“MSR” or “Claimant”). to clean up the spill.7 
The RP hired MSR  to respond to the incident.8    MSR hired subcontractors to assist.9   

 

 
1 This determination is written for the sole purpose of adjudicating a claim against the Oil Spill Liability Trust Fund 
(OSLTF). This determination adjudicates whether the claimant is entitled to OSLTF reimbursement of claimed 
removal costs or damages under the Oil Pollution Act of 1990. This determination does not adjudicate any rights or 
defenses any Responsible Party or Guarantor may have or may otherwise be able to raise in any future litigation or 
administrative actions, to include a lawsuit or other action initiated by the United States to recover the costs 
associated this incident. After a claim has been paid, the OSLTF becomes subrogated to all of the claimant’s rights 
under 33 U.S.C. § 2715. When seeking to recover from a Responsible Party or a Guarantor any amounts paid to 
reimburse a claim, the OSLTF relies on the claimant’s rights to establish liability. If a Responsible Party or 
Guarantor has any right to a defense to liability, those rights can be asserted against the OSLTF. Thus, this 
determination does not affect any rights held by a Responsible Party or a Guarantor. 
2 NRC Report Number 1338866 dated June 15, 2022. 
3 United States Environmental Protection Agency (USEPA) POLREP #1 dated June 18, 2022. 
4 Id. 
5 Id.  Several FOSCs were identified in the POLREP.  
6 United States Environmental Protection Agency (USEPA) POLREP #1, section 4, dated June 18, 2022. 
7 See, Optional OSLTF Claim Form submitted by claimant dated December 12, 2022. See also, Genesee County 
letter dated March 10, 2023.  
8 MSR Work Authorization and Acknowledgment to Proceed Agreement signed by the RP dated June 16, 2022. 
9 See, MSR OSLTF Claim Form, question 2, dated December 12, 2022. 
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The claimant alleged that the source of the oil was a holding tank at Lockhart’s property in 
Flint, Michigan.10  An investigation by Michigan EGLE traced the oil back to Lockhart 
Chemical Company (Lockhart).11  Lockhart’s secondary containment system appears to be the 
pathway of the discharge of oil to the outfall and, in turn, the river.12   In accordance with the Oil 
Pollution Act of 1990 (OPA),13 Lockhart, the owner and operator of the facility that discharged 
the oil, was identified as the responsible party (RP) for the incident.14   

 
After several days into the spill response, the RP released MSR from the job on June 20, 

2022.  MSR demobilized the same day.15   
 
 MSR submitted its costs to the RP totaling $393,188.61 on July 8, 2022.  The RP paid MSR 
$200,000 and the RP’s insurerpaid MSR $104,958.65, leaving an unpaid balance of $88,229.96.  
MSR tried to obtain payment of the balance from both Lockhart and its insurer but Lockhart 
declared Chapter 7 bankruptcy16 and the insurer denied payment.  Subsequently, MSR submitted 
this claim to the NPFC for reimbursement.   
 

The NPFC has thoroughly reviewed all documentation submitted with the claim, analyzed 
the applicable law and regulations, and after careful consideration has determined that the claim 
must be denied on reconsideration. 
 
I. CLAIM HISTORY: 
 

On December 13, 2022, MSR presented its original claim to the NPFC for uncompensated 
removal costs totaling $88,229.96.  The NPFC thoroughly reviewed the original claim, all 
information provided by MSR and obtained independently, the relevant statutes and regulations, 
and ultimately denied the claim because MSR did not show that any of its response actions were 
either directed by the USEPA FOSC or were determined by the USEPA FOSC to be consistent 
with the NCP. 17 The NPFC’s initial determination is hereby incorporated by reference.   
 
II. REQUEST FOR RECONSIDERATION: 

The regulations implementing OPA require requests for reconsideration of an initial 
determination to be in writing and include the factual or legal grounds for the relief requested, 
along with any additional support for the claim.18  The claimant has the burden of providing 

 
10 MSR initial claim submission, Optional OSLTF Claim Form, question 10, dated December 12, 2022. 
11 United States Environmental Protection Agency POLREP #3 dated June 24, 2022, p.3. 
12 United States Environmental Protection Agency POLREP #1 dated June 18, 2022. 
13 33 U.S.C. § 2701(32). 
14 United States Environmental Protection Agency POLREP #3 dated June 24, 2022. 
15 MSR Daily Field Notes attached to initial claim submission dated December 13, 2022. It is unclear when the 
response ended, as no final POLREP was issued, but work according to the USEPA site profile provided by the 
claimant, continued at least through the beginning of July 2022 
16 Notice of Chapter 7 Bankruptcy Case, U.S. Bankruptcy Court, Western District of Pennsylvania, filed October 10, 
2022.  According to the Optional OSLTF claim form submission, MSR filed as a creditor with no priority in the 
bankruptcy case on December 12, 2022. 
17 See, 33 CFR 136.203(c); 136.205. See also, NPFC determination issued June 28, 2023. 
18 33 CFR 136.115(d). 
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all evidence, information, and documentation deemed necessary by NPFC’s Director to 
support the claim.19  When analyzing a request for reconsideration, the NPFC performs a de 
novo review of the entire claim submission, including any new information provided by the 
Claimant in support of its request for reconsideration.  The written decision by the NPFC is 
final.20 

On August 24, 2023, the NPFC received MSR’s timely request for reconsideration.21  MSR 
did not provide any new documentation but requested an extension of time to obtain and provide 
information.  MSR and the NPFC executed a tolling agreement to allow more time for MSR to 
communicate with the USEPA and to provide additional information supporting the claim.22  
This agreement allowed MSR until March 7, 2024 to provide documentation to support its 
request for reconsideration..  MSR did not provide any additional documentation.     
 

III. ANALYSIS ON RECONSIDERATION: 

The regulations implementing OPA require requests for reconsideration of an initial 
determination to be in writing and include the factual or legal grounds for the relief requested, 
along with any additional support for the claim in accordance with our governing claims 
regulations at 33 CFR 136.115(d).  The claimant provided arguments but no additional support 
for its request for reconsideration.  The NPFC thoroughly reviewed and considered the 
Claimant’s arguments in its request for reconsideration.   

 
      When adjudicating claims against the OSLTF, the NPFC acts as the finder of fact.  In this 
role, the NPFC considers all relevant evidence, including evidence provided by claimants and 
evidence obtained independently by the NPFC, and weighs its probative value when determining 
the facts of the claim.23 The NPFC may rely upon, but is not bound by the findings of fact, 
opinions, or conclusions reached by other entities.24  If there is conflicting evidence in the 
record, the NPFC makes a determination as to what evidence is more credible or deserves greater 
weight, and makes its determination based on the preponderance of the credible evidence. 
 

In its request for reconsideration, MSR posits several arguments.  It first argues that USEPA 
FOSC, , was on-scene and “was integrally involved in supervising and directing 
the work of all parties involved in the spill cleanup” while MSR was on site.25  MSR references a 

 
19 33 CFR 136.105(a). 
20 Id.  
21 Email from  to NPFC dated August 24, 2023. The intent of the claimant’s email was initially unclear, 
so the NPFC requested clarification. See, email from NPFC to  dated August 24, 2023.  The claimant 
responded stating that the email was a request for reconsideration.  
22 Tolling agreement dated September 13, 2023. 
23 See, e.g., Boquet Oyster House, Inc. v. United States, 74 ERC 2004, 2011 WL 5187292, (E.D. La. 2011), “[T]he 
Fifth Circuit specifically recognized that an agency has discretion to credit one expert's report over another when 
experts express conflicting views.” (Citing, Medina County v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir. 
2010)). 
24 See, e.g., Use of Reports of Marine Casualty in Claims Process by National Pollution Funds Center, 71 Fed. Reg. 
60553 (October 13, 2006) and Use of Reports of Marine Casualty in Claims Process by National Pollution Funds 
Center 72 Fed. Reg. 17574 (concluding that NPFC may consider marine casualty reports but is not bound by them). 
25 OSLTF Response and Request for Extension letter dated August 24, 2023. 
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